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                                                                        Introduction 

 

The St. Paul Federation of Educators hereafter referred to as Federation and The St. Paul School District 

hereafter referred to as Employer have long been parties to a series of labor contracts.  The Federation 

filed a Class Action Grievance on May 24, 2019 when they discovered that a Teaching Assistant, 

hereafter TA, covered under the Teamster Contract was allegedly doing bargaining unit work that 

belonged to the Educational Assistants, hereafter EA, under the Federation Labor Contract.  It was 

denied after a Step 2 meeting on October 4, 2019 and was again denied after a Step 3 meeting.  The 

dispute was referred to Arbitration and Phillip Finkelstein was jointly selected as the Neutral Arbitrator.  

The hearing took place November 19, 2020 at which time the Parties agreed the matter was timely, 

waived the 30 day time limit for the issuance of an Award.  Post hearing briefs were filed on December 

11, 2020 at which time, the Arbitrator closed the hearing. 

 

  Relevant Contract Provisions  

Article 1 Purpose of the Agreement 

1.1   This Agreement, entered into between the Board of Education (hereinafter referred to as the 

Board) of Independent School District No. 625, Saint Paul, Minnesota, and the Saint Paul Federation of 

Teachers Local 28, (hereinafter referred to as the Federation), pursuant to and in compliance with the 

Public Employment Labor Relations Act of 1971, as amended, (hereinafter referred to as PELRA), has as 

its purpose the provision of the terms and conditions of employment for the educational assistants 

(Levels 1 and 2) for the duration of the Agreement. 

 

 

 

Article 2 Recognition and Jurisdiction 

2.1   Recognition.  In accordance with the provisions of PELRA, the result of the representation election 

held on Friday, May 12, 1978, and the certification order issued by the Director of the Bureau of 

Mediation Services, State of Minnesota, the Board recognizes the Federation as the exclusive 

representative of educational assistants in the appropriate unit as defined in this Agreement. 

2.2   Jurisdiction.  The Federation is the sole elected representative of all educational assistants who are 

defined as members of the appropriate unit for the duration of this Agreement.  The Federation, as 

exclusive representative, has those rights and duties as prescribed by PELRA and this agreement. 
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Article 6 Board of Education Rights 

6.1   Negotiating Rights.  The Board is not required to meet and negotiate on matters of inherent 

managerial policy, which include, but are not limited to, such areas of discretion or policy as the 

functions and programs of the Employer, its overall budget, utilization of technology, the organizational 

structure and selection and direction and number of personnel as outlined in PELRA 179A.07, Subd. 1 

and 2. 

6.2   Managerial Responsibilities.  The Board has the right and obligation to efficiently manage and 

conduct the operation of the District within its legal limitations and to adopt, repeal, or modify policies, 

rules, and regulations insofar as such actions are not inconsistent with the terms of this Agreement. 

 

Article 18 Grievance Procedure    

18.1   Purpose.  The purpose of this grievance procedure shall be to secure solutions to grievances 

equitably, expeditiously, and at the lowest administrative level. 

18.2   Definitions 

18.2.1   “Grievance” shall mean an allegation that there has been an explicit violation, misinterpretation, 

or misapplication of the terms of this Agreement. 

18.2.2   “Days” shall mean working days during the school year.  During vacation breaks or the summer 

months, it shall mean weekdays, excluding holidays.         

18.3   General Provisions 

18.3.1   An employee presenting a grievance may be represented at any or all levels of these procedures 

by s representative of the Federation.  Beyond Level 1, the grievance must be carried by the Federation.        

18.3.2   The parties recognize that the processing of grievances is limited by job duties of the employees 

and shall occur during normal working hours only when consistent with employee duties.   In such a 

case, the grievant shall be allowed a reasonable amount of time without loss of pay when a grievance is 

reviewed by the Employer or an arbitrator during normal working hours.  The employee and the Union 

Representative must notify and receive prior approval of the Human Resources Department. 

18.3.3   If a grievance is not presented within the time limits set forth herein, it shall be considered 

“waived.”  If a grievance is not appealed to the next level within the specified time limit or any agreed 

extension thereof, it shall be considered settled on the basis of the Employer’s last answer.        

18.3.4   If the district does not answer a grievance or an appeal thereof within the specified time limit, 

the Union may elect to process the grievance to the next level.  The time limit in each level may be 

extended by mutual written agreement of the District and the Union in each level.    

18.3.5   It is agreed by the Union and the District that if a specific grievance is determined by this 

grievance process, it shall not again be submitted for consideration under the provision of any other 

grievance procedure.  It is further understood that if a specific grievance is submitted and determined by 
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an arbitrator or by a recognized independent review process other than this procedure, it shall not again 

be submitted for review and arbitration under the procedures set forth in this article. 

18.4   Rights of the Parties 

18.4.1   No recording device shall be utilized at Levels 1 through 3 of these procedures, and no person 

shall be present for the sole purpose of recording the discussion at these levels. 

18.4.2   The parties shall have the right to stenographic assistance at their own expense at Level 4 

(Arbitration).  By mutual consent, the cost of such transcript or recording may be equally shared by the 

parties. 

18.5   In no case shall a teacher be the supervisor for purposes of determining the outcome of the 

alleged grievance.        

18.6   Procedure Steps.  A grievance shall be resolved in the following manner: 

18.6.1   Level 1 Procedures.  Either the employee claiming a grievance, and/or a Federation 

representative, or both, shall first discuss the matter with the principal or the employee’s supervisor (or 

representative designated by the Director of Human Resources), with the objective of resolving the 

matter informally.  This informal discussion shall take place within twenty (20) days of the occurrence 

giving rise to the grievance.  The principal, program administrators, supervisor or designated 

representative shall give the Employer’s Level 1 answer within ten (10) days following the discussion of 

the matter. 

Any grievance not appealed in writing to Level 2 by the Union within ten (10) days after receipt or due 

date of the Employer’s Level 1 reply, shall be considered waived. 

18.6.2   Level 2 Procedures.  A grievance unresolved at Level 1 and appealed to Level 2 shall be 

submitted in writing to the appropriate supervisor within ten (10) days of the Level 1 reply or due date.  

Such statement of grievance shall set forth the nature of the grievance, the facts on which it is based, 

the provisions of the Agreement allegedly violated, and the remedy requested. 

The principal/program administrator, supervisor or designated representative shall give the Employer’s 

Level 2 answer in writing within ten (10) days following receipt of the written grievance.  If the Level 1 

informal procedures have not been followed, the principal shall have an additional five (5) days in which 

to schedule a review meeting before replying to the written grievance. 

Any grievance not appealed in writing to Level 3 by Union within five (5) days after receipt or due date 

of the Employer’s Level 2 reply, shall be considered waived. 

18.6.3   Level 3 Procedures.  A grievance unresolved at Level 2 and appealed to Level 3, shall be 

submitted in writing within five (5) days after receipt or due date of the Employer’s Level 2 reply.   A 

Level 3 grievance shall be presented by the grievant and/or the Union and discussed at a review meeting 

within ten (10) days of receipt of the written Level grievance with the Superintendent.  The District 

designated representative shall give the Union the Employer’s answer in writing within ten (10) days 

after the review meeting. 

Any grievance not appealed in writing to Level 4 by the Union within ten (10) days after receipt or due  

date of the District’s Level 3 reply, shall be considered waived. 
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18.6.4   Level 4 Procedures.  A grievance unresolved in Level 3 and appealed to Level 4 by the union shall 

be submitted to arbitration subject to the provisions of PELRA.  If a mutually-acceptable arbitrator 

cannot be agreed upon, the selection of an arbitrator shall be made from a list of five (5) names 

provided by the procedures of the Minnesota Bureau of Mediation Services at the request of the Union. 

18.6.4.1   The arbitrator shall have no right to amend, modify, or disregard the terms and conditions of 

this Agreement.  The arbitrator shall consider and decide only the specific issues(s) submitted in writing 

by the Employer and the Union, and shall have no authority to make decisions on any other issue not so 

submitted. 

18.6.4.2   The arbitrator shall be without power to make decisions contrary to or inconsistent with the 

statuary rights and obligations of the parties, or modifying in any way the application of laws, rules or 

regulations having the force and effect of law.  The arbitrator’s decision shall be submitted in writing, 

with copies to both parties, and to the Bureau of Mediation Services within thirty (30) days following the 

close of the hearing or submission of briefs by the parties, whichever be later, unless the parties agree 

to an extension.  The decision shall be binding on both the Employer and the Union and shall be based 

solely on the arbitrator’s interpretation or application of the terms of this Agreement and the facts of 

the grievance presented. 

18.6.4.3   The fees and expenses for the arbitrator’s services and proceedings shall be borne equally by 

the Employer and the Union.  All other expenses shall be borne by the party incurring the expense.  If 

either party desires a verbatim record of the proceedings, it may cause such a record to be made 

providing it pays for the record.  If both parties desire a verbatim record of the proceedings, the cost 

shall be shared equally. 

 

 

 

 

 

                                                               Statement of the Facts 

 

Independent School District #625 is a large urban school district located in Minnesota.  It welcomes a 

variety of students from different places and also has students who have special needs. 

Pursuant to Federal and State Laws including the Americans with Disabilities Act and the Individuals with 

Disabilities Act among others, the school district is required to provide certain services including direct 

communication to students with disabilities so that these students can learn and thrive.  In I.S.D.625 

there are approximately 300 Deaf/Hard of Hearing students.   

For these Deaf and Hard of Hearing students, there are 2 Deaf/ Hard of Hearing programs that are 

relevant to the present case.  Four Seasons Elementary deals with Early Childhood Special Education 
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hereafter ECSE and primary grades.  At the other, Humboldt High School, deals with grades 6 to 12.  It is 

at Humboldt High School, that the instant grievance arose. 

At Humboldt High School, the Deaf/HH program is handled in a variety of settings. Some students to the 

extent possible are mainstreamed.  Others may need be placed in self-contained classrooms known as a 

Federal Setting 3 Site where at least 60 % of the day is spent in Special Education. See testimony Doud.  

Students in addition to being Deaf/HH may have other physical, intellectual and emotional needs that 

the School District must meet.  The School District endeavors to have the specialized staff that the 

students need while at the same time, being mindful of its financial limitations. 

To assist the students in learning, there are Licensed Teachers, Interpreters, Educational Assistants, 

Teaching Assistants, in addition to other staff as needed. In a self-contained classroom, it is a 

complicated dance that takes dedicated employees to help the students learn.  In the present case, the 

Employer acknowledged that they have a skilled and talented staff. 

For the 2018-2019 school year, teacher Andrea Berard realized she would need the assistance of 

another EA who was fluent in American Sign Language hereafter ASL, for her classroom to assist 1 to 1 

with a new American deaf student who also had serious medical needs. See testimony.  Because of the 

need of ASL, Ms. Berard assumed the position would be filled by an EA as had been the established 

practice.  She was not consulted prior to the posting nor did anyone in labor relations observe her 

classroom. See Berard testimony.  Still the need for someone who knew ASL could not have been a 

surprise to the Employer as it had been a subject of previous discussions in the Building Labor 

Management Committee Meetings.  See testimony of Sue Snyder who in addition to being Federation 

Building Steward also served as an Interpreter in that classroom for at least an hour a day. 

The Posting did not require an EA but rather a lower paid TA for the position which had been 

temporarily filled by a TA who was not fluent in ASL.   Aliana Wages, a TA already working at Humboldt 

was encouraged apply for the job.  Ms. Wages was known to be fluent in ASL and had been certified 

after completing an 18 month program at St. Paul Technical College.  In that program, she studied Deaf 

culture, medical and logistical needs and American Sign Language.  Employees who are fluent in ASL are 

in demand.  Ms. Wages detailed the fact that she was proficient in ASL and this was noted by the 

Employer who viewed it as a “bonus”.   Ms. Berard was also aware of Ms. Wages certification in ASL.  

See Testimony of Berard, Wages and Hottemeir and Union Exhibit 6  dated September 14,2020 Emails 

on page 1  by Mike Mullaney, St. Paul Schools Administration. 

 In this email dealing with ECSE TA position, he noted: “If the language component is needed part of this 

job, then there is precedent in SPPS that these positions are EA not TA positions.”  

Because of Ms. Wages skill in ASL, she was granted the job over the incumbent who had been in this 

position but was not ASL certified.  The student who also required stomach tube feeding which Ms. 

Wages also knew how to do.  Ms. Wages was a successful doing the work which also necessitated using 

ASL throughout the day.  In her use of ASL for the student, Ms. Wages would have to sign at sufficiently 

simpler level so that the student would understand what class work needed to be done and assist her in 

accomplishing it.  This work was far more than asking the student if they were hungry or had to go to 

the bathroom.  In addition to assisting in cochlear implants, microphone amplification, lesson planning, 

behavior management,  coaching among other duties done independently and it became clear she was 
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doing EA work but paid at the lower TA scale. Again see testimony of not only Berard but Snyder who 

was in the classroom at least an hour a day and Huttemeir who served as the Lead Deaf/HH Teacher 

throughout the District. 

Neither Ms. Berard, teacher or Ms. Snyder, steward, were aware at first that Ms. Wages had been 

selected as and paid as a TA.  This is not surprising as neither were involved in the posting and that there 

was significant overlap in job duties between the higher paid Educational Assistants (Federation) and 

lower paid Teaching Assistants. (Teamster)  There are also significant differences in what work TAs and 

EAs can or can’t do under the direct supervision of a Licensed Teacher.   An EA can work more 

independently while a TA has to be under the direct supervision of a licensed teacher. See testimony of 

Berard, Huttemier, and Wages.  Compare and Contrast Joint Exhibits 4 and 6. Also see Union Exhibits 1 

and 3.  At the Hearing Berard, who also evaluated Ms. Wages, went into great detail as to what Ms. 

Wages EA work in accordance with the EA Deaf/HH job description on a daily basis including: 

1. Assisting the student with communication utilizing appropriate sign language using the language 

to meet that student’s needs. 

2. Contributing to the design and implementation of student behavior plans including the EAP. 

3. Providing supportive assistance and behavioral management, and monitor the student for safety 

of self, others, and property.  Ms. Wages takes her for walks or to Sensory Room to settle down. 

4. Informing the classroom teachers, case manager and the student’s family of any important 

performance or behavioral issues with the student. 

5. Really great acting as a role model for the student, teaching her organizational skills and how to 

tweak assignments. Supporting her classroom advocacy, teaching the student to teach herself, 

especially for self-advocacy skills for her hearing loss including preferential seating, amplification 

management.  

6. Assisting with the activities of daily living as defined in the Individual Education Plan by assisting 

with diapers, tube feeding and daily activities. 

7. Ms. Wages flexed her time so that she could attend staff meetings. 

In short, Ms. Wages had the knowledge, skills and abilities of ASL necessary for the position and went 

above and beyond according to Ms. Berard.  Again see Union Exhibits 1 and 3, testimony of Berard, 

Snyder, and Assistant Principle Vandersteen, who testified Ms. Wages was an excellent worker. 

Yet in spite of the 10 year past practice of EAs doing ASL work when it was required, the knowledge that 

the issue had also come up at Four Seasons, where the Employer also sought to utilize TAs instead of 

EAs, the Employer unilaterally at the District level,  insisted a TA could do the job in the instant case.  Yet 

even at Four Seasons, ultimately, after a Job Study was conducted, the Employer agreed that the ASL 

work should be performed by EAs in accordance with the established practice.  Again see testimony of 

Huttemier and Snyder.  See also Union Exhibit 6 supra and Union Exhibit 9. 

In the present case, no job study was conducted although Federation Business Agent Kevin Manor (who 

was not present at the Hearing) inquired about receiving one, and asked whom the Federation should 

contact to get it completed.  See Union Exhibit 4.  There was no evidence that either party followed up 

with the request for the job study.  Nor did either party request a Unit Clarification Hearing before the 

Minnesota Bureau of Mediation Services or file an Unfair Labor Practice.    
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Ultimately a Grievance was filed by the Federation on May 24, 2019.  The Step 2 Meeting was held on 

September 19, 2019 and the Employer denied the Grievance on October 4, 2019.  See Joint Exhibits 7, 8, 

10.  The Employer and the Federation held a Step 3 meeting November 26, 2019.  The Employer again 

denied the grievance in a letter dated December 9, 2019. See Joint Exhibit 14 This matter was then 

referred to Arbitration.  

    

                                                        Statement of the Issues 

 

At the hearing, the parties did not stipulate to any issues other than the Grievance was timely.  After a 

review of the hearing, exhibits, and party briefs, the Arbitrator frames the issues as follows: 

 

1.  Is this dispute subject to arbitration? 

2.  Was the Labor Contract violated? 

3.  If so, what is an appropriate remedy? 

 

                                                             Employer’s Position 

 

The Employer believes it should prevail because: 

1. The grievance involved a non-bargaining unit member at the time of filing. Only the Teamsters 

could file a grievance on Ms. Wage’s behalf.  See Joint Exhibit 10 and testimony of Vollmer. 

2. That the Federation agreed it was not the proper party to represent Ms. Wages as to what she 

should be paid. Again see Joint exhibit 10 and testimony of Coppage. 

3. That the Federation is requesting a remedy that is impermissible under Minnesota Statute 179A.  

See Joint exhibit 14. Employer Brief p16 

4. That by seeking the ASL work be given exclusively to the Federation, the Federation is 

committing an Unfair Labor Practice.  Again see Joint Exhibit 14, Employer Brief pp14-16 

5. That only the Commissioner of Mediation Services can determine what bargaining unit, a worker 

should be assigned. See Employer Brief p.15 and Employer Opening Statement.  

6. That even if this dispute is subject to arbitration, it should be denied because of the employer’s 

rights to determine organizational structure, staffing and job classification under Minn. Statute 

179A.07 and Article 6 Board of Education Rights of the Labor Contract. See also Employer Brief 

pps 15-16 and Employer Opening Statement. 

7. That Ms. Wages knew the opening was posted as a TA position and she applied for it anyways. 

See cross examination of Wages. 

8. That the position did not require an EA.  See testimony of Vollmer, Coppage, and Droud. 
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9. That the sole remedy requested to “Move all TA’s doing this into EA1 job classification.” See 

Joint Exhibit 7.  Therefore, pursuant to the Labor Contract Article 18 Grievance Procedure , the 

Arbitrator does not have the authority to award this job movement or back pay to Ms. Wages. 

See Employer Brief pp 19-20. 

 

                                                                     Union Position. 

The Union believes it should prevail and argues: 

1. That it did not file the grievance on behalf of a non-bargaining unit member but rather on behalf 

of the entire bargaining unit as a Class Action to protect its bargaining unit work. See Joint 

Exhibit 7 and testimony of Snyder, Huttemier, Berard and Snyder.  

2. That therefore, it was the proper party to file the Grievance. See Federation Opening Statement. 

3. That the Federation, by seeking to protect the work of its members, did not violate P.E.L.R.A. or 

commit an Unfair Labor Practice.  See Federation Brief p. 27-28. 

4. That the Federation never agreed that it was not the proper party to file this grievance and that 

the Teamsters support the Federation position.  See cross examination of Coppage and 

testimony of Loahr. 

5. That this ASL work has long been done by Federation members and the Employer has 

acknowledged this long standing practice. See testimony of Berard, Huttemier, Synder and 

Union Exhibit 6 supra. 

6. That the protection of Bargaining Unit Work has long been accepted by arbitrators even where 

there is a Management Rights clause or under Minnesota Statue 179A.07 Federation Brief p.34. 

7. That the Employer knew it needed to utilize an EA for the posted position and in fact selected 

Ms. Wages because of her ASL certification.  Testimony of Synder, Vandersteen. 

8. That Ms. Wages has been doing EA work since her hire, the Employer knew that and the 

Employer has benefited from it.  Berard, Synder and Huttemier 

9. Therefore the Arbitrator should award the work to the Federation and award back wages to Ms. 

Wages to avoid an unjust enrichment to the Employer. Federation Brief p. 35-36. 
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                                                                       Analysis and Decision 

 

Is the Dispute Subject to Arbitration?  

As an initial issue, there is the basic question as to whether this dispute was subject to arbitration by the 

Federation.  The Employer argues it was not and that the grievance for Ms. Wages should have been 

filed by her Union- the Teamsters.  But the Teamsters had less of an axe to grind than the Federation.  It 

could not claim a position or wages that were different than what was set forth in their Contract.  Had 

the Teamsters filed a grievance, the Employer would have likely made similar arguments to these, that 

the wrong Union was pursuing the grievance  

In any case, the Federation filed the grievance on behalf of itself and its members, not Ms. Wages, to 

protect its bargaining unit work.  It has long been the practice that when ASL skills are needed as part of 

the job, it requires an EA that is covered by the Federation Contract.  The Federation and its members 

have testified that this has been the case for 10 years and the Teamsters testified that it is Federation EA 

work, not Teamster TA work.  There was no Employer testimony or exhibits to the contrary.  See 

testimony of Federation witnesses Snyder, Berard, Huttemier, and Teamster Business Agent Loahr and 

Federation Exhibit 2.  Even the Employer has admitted that in the past.  See Union Exhibit 6 supra and 

Union Exhibit 9 page 1 Shannen Rime of St. Paul Schools discussing ECSE TA noted: 

“For any position requiring another language, we would post as an EA1 not a TA2.” 

It is important to note that at no time did the Federation ever agree not to pursue its grievance in spite 

of what the Employer claimed in its grievance denials.  Again see cross examination of Coppage and 

Joint Exhinit 3. 

As for the Employer arguments, that this grievance is prohibited by Minnesota Statutes 179A et seq. 

(PELRA) and may constitute an Unfair Labor Practice.   This argument may have some traction in regards 

to the Federation’s original requested remedy. (See discussion below.)  But the Federation trying to 

protect bargaining work is a negotiable term and condition of employment and it is not an impermissible 

subject of bargaining.  See Minnesota Statutes 179A.03 (19) and 179A.07.   

Neither side filed an Unfair Labor Practice nor requested a Unit Determination Hearing, which is not 

surprising given the goals of the Parties.  The Employer was seeking to preserve its rights to assign and 

organize the work force in a fiscally prudent manner, while the Federation was concerned about the loss 

of bargaining unit work for its members.  

In short, this dispute lies at the center of workplace disputes that are subject to the grievance procedure 

it was designed for.  See Article 18.1: “The purpose of this grievance procedure shall be to secure 

solutions to grievances equitably, expeditiously, and at the lowest administrative level.”  

 This Arbitrator finds this case to be well within workplace disputes that fall within the grievance 

procedure.  
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Was there a violation of the Labor Contract? 

 

Bargaining unit work grievances present some of the thorniest cases to be decided by an arbitrator.  

Even whereas here, there is a written management right’s clause in addition to the statutory rights of 

Employers under 179A.07 and no one had been laid off, both sides still have legitimate concerns. 

The Employer argues that under both State Law and the Labor Contract including Article 6 override any 

claim of bargaining unit work.  That as a Public Employer, it has a duty to manage its organization and 

staffing of its employees.  That further, it had determined there was not a need for an EA, but that a less 

expensive TA would be sufficient.  Finally, they argue that Ms. Wages, who was a TA, applied for the job, 

knowing full well it was a TA position.    See testimony of Jim Vollmer, Nicole Coppage, and Mark 

Vandersteen. 

The Union argues that protecting bargaining lies at the heart and soul of its role as the bargaining agent.  

That the work performed including ASL had always been performed by EA for at least 10 years and that 

it was accepted by all parties.  While admittedly there was overlap between the duties of TA and EA, 

when the work required ASL certification, that work has historically belonged to the Federation EA 

bargaining unit members.  See testimony of Berard, Synder and even Teamster Business Agent Josh 

Loahr, who represents the TA’s. That the Building Labor Management Committee and the teacher in the 

classroom had discussed the need for an ASL- EA.  That the student, who was coming into the classroom 

with significant communication needs prior to the posting, and that both the ADA and the IDA Federal 

Laws required direct communication.  That the Employer knew and selected Ms. Wages BECAUSE she 

was fluent and certified in ASL over the incumbent in the job who was not fluent in ASL.  That the EA 

work that Ms. Wages performed took work away from the entire Federation EA Bargaining Unit. That 

rather than attempt to resolve this manner as it did in Four Seasons by conducting a job study, the 

Employer played “gotcha” by alleging the wrong union filed the grievance and by improperly claiming 

the Federation acknowledged it. 

 This Arbitrator finds that, due in part to the unusual facts presented in this instant case, the Federation 

has met its duty to establish a violation of the Labor Agreement between the Parties.  Even without 

express bargaining unit work language, a union can establish a violation of the Labor Contract given the 

right fact pattern.  In the present case, it had long been accepted by the parties that when ASL was 

required, the work was done by an EA.  The Parties had discussed the need for an ASL certified EA in Ms. 

Berard’s self-contained classroom in the upcoming year in the Building Labor Management Committee 

prior to the posting.  Ms. Berard knew that the incoming student would need a great deal of assistance 

because of the deaf student’s direct communication needs, in addition to her significant intellectual, 

physical and emotional needs.  A Setting 3 classroom presents far more significant challenges than the 
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typical classroom (which are challenging enough).  It is vital to have the best qualified staff working 

there for the students to be able to learn.  It is a delicate dance in order for the Setting 3 classroom to 

succeed.  As noted by Ms. Berard, these are some of the neediest students in the district. The Employer 

was aware of the great skills needed, and that is why the Employer selected Ms. Wages, a certified ASL 

speaker over the incumbent.  The Employer’s daily reliance on Ms. Wages’ skills and training went far 

beyond an occasional ASL basic signing opportunity.  The lack of a readily available ASL certified EA had 

led to catastrophic situations in the past. The frustrated deaf students have fled the classrooms, thrown 

things, and knocked their heads against the wall in frustration. Again see testimony of Huttemier and 

Berard. 

 The posting noted it was a TA position.  The District has a legitimate concern that TAs or other 

employees not be able to unilaterally self-promote.  But in the present case, the Employer knew of Ms. 

Wages special ASL skills, selected her because of it, and relied on these skills on a daily basis to the 

detriment of the Federation Bargaining Unit, who would otherwise been doing that work.  The Employer 

in this instant case did not perform a job study prior to the posting nor observed what was going on in 

the classroom on a daily basis.  It could have conducted a job study after the Federation inquired about 

it as it had done in Four Seasons, but did not choose to do so, knowingly getting the benefit of Ms. 

Wages at the lower TA rate.  It was not reasonable for the Employer to believe that Ms. Wages would 

not use her specialized training after the Employer selected her expressly because of it.  The instant case 

was not comparable to where a specialized skill is utilized on an occasional basis and the employer did 

not rely or request its use. {Nor is using ASL comparable to just speaking a different foreign language.) 

 The Employer did violate the Labor Agreement by not following the established practice, by not 

following what was done in the Four Seasons, and by not consulting with the building management or 

staff to see what was actually needed.  See testimony of Mark Vandersteen, Andrea Berard, Sue Snyder 

and Katie Huttemier.  The Employer in the present case tried to get EA skills at a contractually 

impermissible discounted rate.  By doing so, that harmed the entire Federation Bargaining Unit and 

violated Article 2 of the Labor Contract.   

 Arbitrators have long found, even with management rights clauses, there can still be a right to 

bargaining unit protection.  See Elkouri and Elkouri, How Arbitration Works, 4th Edition BNA at note 491. 

See also  Arbitrator Wallen in 8 LA 720, Arbitrator Seleekman in 17 LA  295, and Arbitrator Hon in 46 LA 

769, among others. 

 

 

Minnesota Arbitrators, too, have ruled there can be bargaining unit work protection under a Public 

Employer Labor agreement, even when there is a management rights clause and the Employers have the 

authority granted under Minn. Statute 179A.07.  See for example Arbitrator Kircher in City of Baxter, 

BMS Case 07-PA-316, Arbitrator O’Toole in Independent School District 112, BMS Case 07-PA-0893 and 

Arbitrator Remington in Independent School District 740, BMS Case 13-PA-0081.  If there could never be 

bargaining unit work protection without express language, Employers would be free to eliminate higher 

paid classifications unilaterally in favor of lower paid classifications outside the bargaining unit.  That 

would violate the spirit and letter of PELRA and the Recognition Clauses of Labor Agreements. 
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 The grievance was appropriate and the Federation has met their burden that the Labor Contract was 

violated by a TA doing EA work in her regular use of ASL and other EA duties on behalf of the student.  

The Employer knew of her ASL Certification and relied upon this skill in awarding her the job over a TA 

who was temporarily assigned but did not have those ASL skills.  While the Employer may have believed 

that the ASL was just “icing on the cake” to her work as a TA, the fact remains that Ms Wages was 

performing the duties that should have been done by an EA in accordance with the established practice, 

which was covered under the Federation Bargaining Unit.  Indeed, that is why the Federation filed the 

grievance under Article 2 of the Labor Contract, to protect the customary work of the bargaining unit, 

not Ms. Wages, who by all accounts, is a skilled and hardworking employee. The present case is not one 

where the employee in essence self-promoted themselves, but rather was selected and relied upon by 

the employer because of those particular skills. 

                    What is the Appropriate Remedy? 

 

So the question becomes what is an appropriate remedy?  The Federation initially requested, under the 

grievance that: “to move all TA’s doing this work into the EA1 job classification.”  There was no showing 

that there are other TAs currently doing EA work such as ASL.  This Arbitrator believes that when the 

Employer desires a para professional to utilize ASL, and relies upon that, in accordance with the 

established practice of ASL and other work being done by EA’s, that position should be covered as an EA 

position under the Federation Contract.   While under the facts of this case, the Arbitrator believes he 

has the authority to rule on protecting EA bargaining unit work, he does not have authority to award 

such a broad remedy that could move employees across bargaining unit lines. 

 The instant case appears to be an unusual situation where the unique skills of an employee were 

selected and then used to the benefit of the student and the Employer.  To the Employer’s credit, Ms. 

Wages has been brought up to EA level as of this school year under the Federation Contract, but that 

does not make her or the Federation whole for her EA work since the filing of the grievance.  Perhaps 

that is why the Federation revised to its requested remedy to include back pay and benefit accrual to 

Federation Bargaining Unit Member Ms. Wages.   

 In order to prevent what would be unjust enrichment on the Employer’s part from receiving EA work 

being done at lower TA wages, the parties are directed to negotiate the back pay and benefit accrual 

due to Ms. Wages within 21 days of the date of this Award back to the date of filing of this grievance in 

May 24, 2019. 

 This remedy will better meet the spirit and letter of Article 2 Recognition, and Jurisdiction in addition to 

Article 18.1.  While this Arbitrator is sympathetic to the Employer’s concern of an employee “self-

promoting”, that is not present in the current case, where the employee was selected by the Employer 

because of her ASL skill, the Employer did not follow what they had done in the analogous Four Season 

situation by ordering a job study and did not observe in the classroom whether the work done by Ms. 

Wages was more in line with a TA or EA. 
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The Arbitrator finds this remedy within the remedial authority of Arbitrator in this Labor Contract to 

protect the Bargaining Unit Work of EAs when ASL is necessary and to award back wages and benefits to 

Aliana Wages who is covered by the Federation Agreement.  There is no contractual limitation on the 

ability to fashion a remedy that makes the Federation and its Bargaining Unit members including Ms. 

Wages whole.  

 Arbitrators have awarded back pay and protected Bargaining Unit Work in their remedial orders against 

Public Employers.  See for example Arbitrator O’Toole (who in previous work, represented School 

Districts) who awarded custodial work back to the bargaining unit and noted the harm to the exclusive 

representative, see ISD 112 arbitration case, supra and Arbitrator Kircher in City of Baxter case, supra 

awarded back pay and like ISD 112, noted the grievous effect on the bargaining unit if the employer 

efforts to reduce the union membership were left unchecked.    

 

 

 

 

 

 

                                                                      AWARD 

For the above reasons, the grievance is sustained in part and denied in part. The Federation did have a 

right to file a grievance on behalf of itself and its members. The Federation and its members including 

Ms. Wages are entitled to the limited remedy described above.  The Arbitrator will retain jurisdiction 

from 45 days from the date of this Award to resolve any issues of implementation. 

 

 

Dated:  December 18, 2020                                   Phillip Finkelstein, Arbitrator. 

 

 


